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The CITY OF DAYTONA BEACH
~"THE WORLD'S MOST FAMOUSBEACH"~

October 30,2000 RECEIVED

Magalie Roman Salas NOV 3 2000
Secretary, Federal Communications Commission
445 Twelfth Street, S.W., T\V B204 fCC MAIL Ror~

Washington, D.C. 20554

Re: Notice of Written Ex Parte Presentation
Applications of America Online, Inc and Time Warner, Inc.,

for Transfers of Control (CS Docket No. 00-30)

Dear Ms. Salas:

Office of the City Manager

I am submitting the enclosed resolution to the Commission on behalfofthe City ofDaytona Beach in
accordance with Section 1.1206(b}(2} of the FCC's rules. This resolution concerns the City'S
decision to withhold consent to Time Warner's proposed transfer of its cable franchise for Daytona
Beach to AOL Time Warner, the new company which Time Warner and AOL propose to create.

The City is submitting this resolution to make sure that the Commission is fully aware ofthe City's
position on the proposed transfer and its concerns with regard to the proposed merger. It is also
submitting this resolution to clarify the record with regard to the status ofthe Time Warner's request
to the City for approval of the transfer of its franchise to AOL Time Warner.

Time Warner claims in a September 14 letter to the Commission that "[transfer] approvals have been
obtained (or no approvals were necessary) with respect to communities serving 12,464,183
subscribers out of approximately 12,510,363 total subscribers served by Time Warner Cable, for a
99.63% approval rate." This letter further states that "three communities, representing a total of
37,200 subscribers have denied the transfer." (Time Warner provides cable service in Daytona Beach
to about 15,000 homes and another 16,000 housing units and hotel rooms through bulk service
contracts.) Based on this letter, it is difficult to determine how Time Warner has characterized the
City's position in its communications with the Commission. In fact, the City's position is simple: it
has withheld consent to the proposed transfer from Time Warner to AOL Time Warner.

The basis for the City's decision to withhold consent is that Time Warner did not comply with
Section 76.502(a} of the Commission's rules. This provision of the FCC's rules requires a
franchising authority to complete action on a transfer application within 120 days ofthe company's
request only if the company submits a "completed" Form 394. The City reviewed Time Warner's
Form 394 and determined that the application did not constitute a "completed" application. The basis
for this conclusion was that Time Warner's application did not contain basic information required by
the FCC's form. r:.> (' C":~;:<.ss roc'd a
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In particular, Time Warner's application did not provide any information as to how the company's
operations and services would change as a result ofimplementation ofthe proposed merger although
FCC Form 394 requires that it provide such information. In other words, Time Warner asked the City
to approve the proposed transfer before the company knew whether the Commission and the Federal
Trade Commission would approve the proposed merger or what conditions would apply to the new
company's operations if the merger were approved.
The City cannot properly assess or take action on Time Warner's transfer request until the
Commission and other government agencies have completed their review of the proposed merger
and determined what conditions and restrictions to impose upon the proposed new company. Only
then will the City be in a position to determine whether the proposed transfer is in the community's
interest and whether additional conditions or requirements should be established at the local level to
protect consumer interests.

Time Warner has objected to the City's conclusion that the company's application does not
constitute a "completed" Form 394. The City has responded on several occasions by explaining its
position and noting that it is the City's responsibility to determine whether or not a transfer
application is "completed." Time Warner's approach would effectively preclude meaningful review
ofthe proposed transfer and its impact on the community. IfTime Warner's approach were accepted,
the City would be required to approve or disapprove the transfer request without benefit of basic
information as to the changes in system operations and services that would be associated with the
merger. The practical effect of this position would be to deny the City the ability to make an
informed decision as to whether the proposed transfer is in the community's interests.

Sincerely,

~ti
Assistant City Manager
Support/Technology Services

RFQ/p
SALOOOI
154/Time Warner / AOL
Enclosure
Cc: attached list
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cc: William E. kennard
Susan Ness
Harold Furchtgott-Roth
Michael K. Powell
Gloria Tristani
James Bird
To-Quyen Truong
Royce Dickens
Linda Senecal
International Transcription Service
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Office of the City Manager

CERTIFIED MAa
Z 152 628 763
Return Receipt

John Rigsby
President, Central Florida Division
Time Warner Communications
2251 Lucien Way, Suite 320
Maitland, Florida 32751

Dear Mr. Rigsby:

The·City Commission, on October 18, 2000, adopted the attached Resolution No. 00-470 and
expects Time Warner to comply with its provisions.

Rich F. uig y
Assistant City Manager
Support/Technology Services

.,

RFQ/s
RIGOOlO
15lrrWC/AOL Transfer
cc: Honorable Mayor and City Commission

Carey F. Smith, City Manager
Robert G. Brown, City Attorney
Ben Gross, Assistant City Attorney
C)l1thia M. Pols & Catharine B. Rice, InPUT
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RESOLUTION NO. 00-470

RECEIVED
NOV 3 2000

A RESOLUTION REGARDING THE PROPOSED TRANSFER~ MAIL R()i
THE CABLE FRANCHISE FROM TIME-WARNER TO AOL
TIME WARNER; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, in January 2000, Time-Warner and AOL announced plans to merge and

fonn a single company, AOL Time Warner, which would combine the world's largest Internet Service

company (AOL) with the world's largest entertainment company and second largest cable company

(Time-Warner); and

WHEREAS, if the proposed merger is approved by government agencies, the new

company will be the largest media company in the world, and will be in a position to control the

market for high-speed Internet service in the City ofDaytona Beach and countless other communities

and emerging markets for interactive television and other services associated with the convergence

of Internet and television technology and to further increase its market power in the City with regard

to standard cable service; and

WHEREAS, in February 2000, Time-Warner submitted a request to the City for

approval of a transfer of the cable franchise from Time-Warner to the proposed new company,

although government agencies had just begun a review of the proposed merger and had not approved

the merger; and

WHEREAS, Time-Warner' s written application to the City for approval of the

proposed transfer was incomplete because it did not contain the infonnation required by federal

regulation concerning the changes that would take place in the company's operations in the City, if

the proposed merger were implemented; and
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WHEREAS, various government agencies, including the Federal Trade Commission

(FTC) and the Federal Communications Commission (FCC), have been reviewing the proposed

merger for many months and soon will decide whether to allow the merger to go forward and what

conditions and restrictions to apply to the new company's cable and other operations to ensure fair

,
competition, and to limit the new company's ability to abuse its market position; and

WHEREAS, many companies, including Disney/ABC and BellSouth, and other

interests have opposed the merger and have asked government agencies to reject the proposed merger

and/or to impose sweeping restrictions on the operations ofthe proposed new company to ensure fair

competition and prevent abuses of market power in cable television, high-speed Internet service, and

interactive television markets; and

WHEREAS, in June 2000, after review ofTirne-Wamer's transfer application and the

ongoing FCC and FTC proceedings concerning the proposed AOL-Time Warner merger, the City

advised Time-Warner that its application was not a completed application because it was submitted

before government agencies had completed review ofthe proposed merger and established ground

rules for the new company's operations, and did not contain any information concerning changes in

services and operations that would result from implementation of the merger; and

WHEREAS, because these federal ground rules are unknown and the merger has not

been approved by government agencies, the City cannot determine whether the proposed merger is

in the public interest, what affect it will have on the City, and whether the City should impose

conditions on the new company's operations.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION OF THE

CITY OF DAYTONA BEACH, FLORIDA:
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SECTION 1. Consent of the proposed transfer of the cable franchise from Time-

Warner to AOL Time Warner is withheld, and will not be given until such time as Time-Warner

submits a completed transfer application which provides all information needed for the City to

properly consider the request.

SECTION 2. Following completion ofgovernment review ofthe proposed merger,

Time-Warner is directed to submit a completed transfer application which specifies any conditions

and restrictions imposed on the merger and AOL-Time Warner's plans for complying with all such

conditions and restrictions.

SECTION 3. The City will consider Time-Warner's request for transfer consent

following the company's submission of a completed transfer application to the City and the City's

assessment of the proposed transfer and its impact on the City.

SECTION 4. This Resolution shall take effect as provided by law.

ATTEST: •

Adopted: October 18, 2000

RECEIVED

NOV 3 200{J

fCC MAIL ROf"



FROM PHONE NO.

> ,,-.;- ()P LATE FILED

Oct. 27 2000 12:08PM P2

FLEISCHkAN .AND WALSH, L. L. R

FLII;I5C:tl14AH AND WALSH, P. c.
CHARI.~~ 5. WAL5H
ARTHUR H. HARDING
STUART •• Ff;LC$TI:IN
JCF!'Ay L. HAltOI,.
S"CHUi:N A. aOUCHARD
fl. BRUCE 8£CkNDl
GHRI$TOPHER G. WOOD
SETH A. ~ID&ON
.JANES F. MORIARTY
,u.TTHi:W g. iNNER
HOW4ltO A. TOPEL
LOUJS H. DUPART-
SHAIIQN Cl'IiCALLEV MONAH"'~ -.

~ft:~i~~~5~~~~~MA~
.lOl'L D. BONFIGLIO

I'.'rTORN£YS AT LAW
... DA,.,.".CASttIP 1N(:~uIlI...O ••~1[5SIDlUllLCO~1OII

1400 SIXTEENTH STREET, N. W.

WASHINGTON, O. C. 20036
Ttl (lOt) !U~-7900 rAil. (mOll 74S-091l;

INTERNET -.!w·'i1W. com

EX PARTE OR LATE FILED

September 14, 2000

S£P 1 4 2000
'f.OQW..COIlN~Illlllll~

4F'tCF"'nE~

.lILL KLEPPE "~LI:LI.AHb
fll:GINA FAMIGU~1 I¥I<:II;
CRAIG A- GILLt...
SUSAN A. MQRT
NARK I). IOIHLSTROM
BETM-SHrARIAXYEREKQ
BAlAN C. "'''LAOY
,...0_& E. KNIOHT
SCTH M. WARNER
MARK •• OI!:MIIO-
C"IU\ &:- $H£;_RO
5TVt~N .I. HAM~IJ<
KEYIN (l. 8RJ:N
Fl LOMENA lYE
ARDEN T. PHILUPS"
t'ATRICI( L.GILMORE
RICHARD L. DAVIS
S • .lENELl. TRIGO
",EHHu'tlt B. TONCHI..
SHAAI L.WILK02:£k""
LISA CHANDLDl CORDELL
~9.f'}·,[~lV$tDAN..
AIM EI: E-llHA",,"
..lc.....eL W. AICHAR.:>,."

Ms. Magalie R Salas
Secretary
Federal Communications Commission
445 12th Street, S.W. - The Portals
TW-B204
Washington. D.C. 20554

Re: Notice ofWritten Ex Par~ Presentation
Applications ofAmerica Online, Inc.
and Time Warner Inc. for Transfers ofControl
CS Docket No. 00-30 I--

Dear Ms. Salas:
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On behalfof Time Warner Inc. ("Time Warner"), submitted herewith. pursuant to Section
1.1206(b)(2) ofthe Commission's rules. i!O an original and one copy ofinfonnation provided in
response to a request for an update on the status of local1hmchWog authority approvals in
connection with the America Online. Inc. ("AOL'yrime Warner merger.

AOL and Time Warner have submitted FCC Form 394 in connection with the proposed
merger to over 1.1 SO local franchising authorities. As of today'5 date. approvals have been
obtained (or no approvals were necessary) with respect to communities serving approximately
12.404,183 subscribers out ofapproximately 12,510,363 total subscribers served by Time Warner
Cable. for a 99.63% approval rate.

Three communities, representing approximately 37,200 subscribers. have denied the
transfer. While Time Warner is confident that such deniaJs are invalid, inter alii. because they
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Ms. Magalie R- Salas, Secretary
September 14,2000
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have failed to identitY any evidence that AOL Time Warner is legally, technically or financially
unqualified to assume control ofthe applicable cable franchisee and/or because they attempt to
impose unlawful franchise transfer conditions. Time Warner is making every effort to avoid
litigation and is continuing discussions with each community designed to achieve reconsideration
of such denials. One conununity, representing approximately 8,985 subscribers. bas not yet acted
on the pending Form 394. Time Warner expects approval in such community this month.

Kindly direct any questions regarding this matter to the undersigned.

~~
Counsel for Time Warner Inc.

Enclosure

cc: Deborah Lathen, Esq.
Royce Dickens. Esq.
Peter Friedman, Esq.
Linda Senecal. Esq.
International Transcription Service

;:ODMA\MHODMA\lMIIlaF.12462O;1

HECEIVED

NOV 3 2000

FCC MAIL ROC'"


